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Supreme Court Declares Provisions of Sarbanes-Oxley Act 
Unconstitutional – Ruling Does Not Change Companies’ 
Obligations Under the Act  
 
 
In a 5-4 decision issued on June 28, 2010 in Free Enterprise Fund v. Public Company Accounting 
Oversight Board, No 08-861 (June 28, 2010), the U.S. Supreme Court held that provisions of the 
Sarbanes-Oxley Act of 2002 ("SOX") regulating the removal of members of the Public Company 
Accounting Oversight Board ("PCAOB") are unconstitutional and, therefore, invalid, but that the remainder 
of SOX remains in effect. Companies subject to SOX should take note that the Court did not invalidate all 
of SOX as some commentators had speculated might occur in connection with the resolution of this case. 

The PCAOB is an auditing board created under SOX to oversee the auditors of public companies in order 
to protect the interests of investors in the wake of the corporate scandals that led to the passage of SOX. 
The main issue in the case was whether the SOX provisions regarding the removal of members of the 
PCAOB unconstitutionally restricted the President's power to remove those considered "Officers of the 
United States" under the U.S. Constitution. Under SOX, the Securities and Exchange Commission 
("SEC") has the power to appoint PCAOB members but could only remove them "for good cause shown." 
In turn, the President may remove the SEC's commissioners only for "inefficiency, neglect of duty, or 
malfeasance in office." Because SOX resulted in two layers of good-cause removal restrictions, the Court 
found that the SOX limitation on the SEC's power to remove members of the PCAOB violated the U.S. 
Constitution's separation of powers, as the limitation rendered the PCAOB too insulated from presidential 
control and oversight. After the decision, the PCAOB remains in existence and may continue to function 
as before, but, under the ruling, its members may be removed at will by the SEC. 

Importantly, other than the invalidated removal provisions for PCAOB members, SOX remains intact. 
Before the Court's decision, commentators had speculated that, if the Court held for the petitioners, the 
Court might invalidate all of SOX because the statute does not contain a severability, or so called 
"savings," clause, a statutory provision designed to preserve the remaining portions of a statute even if 
other parts of the statute are found unconstitutional. The Court, however, held that the unconstitutional 
removal provisions of SOX were severable from the reminder of the statute and that the remainder of 
SOX remains unchanged. Accordingly, while the case generated substantial attention prior to the ruling 
because of the possibility that the entirety of the statute might be invalidated, the Court's decision should 
have no discernable impact on public and private companies subject to SOX. 

 
This document is intended to provide you with general information about issues related to Sarbanes-Oxley Act. The contents of 
this document are not intended to provide specific legal advice. If you have any questions about the contents of this document or if 
you need legal advice as to an issue, please contact the attorney listed below or your regular Brownstein Hyatt Farber Schreck, 
LLP attorney. This communication may be considered advertising in some jurisdictions.  
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